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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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on the 17th day of March, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12535
V.

BARRY W DUNN,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appeal ed froma June 25, 1992, order of
Adnministrative Law Judge WlliamE. Fower, Jr.! that granted the
Adm nistrator's notion to dismss as untinely respondent’'s appeal
froma March 30, 1978, revocation order of which the respondent

asserts he had no notice until February 7, 1992.2 For the

The law judge's order is attached. Respondent filed a
brief on appeal, to which the Adm nistrator replied.

?According to the Administrator's 1978 order, respondent's
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reasons that follow, we deny the appeal.

This controversy surfaced when respondent, in July 1990,
requested the FAA Certification Branch to reissue his pilot
certificate with his new address. Although the Certification
Branch | earned fromthe Regional Counsel's Ofice that respondent
had never surrendered his certificate pursuant to the 1978
revocation order, a duplicate certificate was m stakenly issued
to respondent in Septenber 1990. Wuen the error was discovered,
in February 1992, the Certification Branch notified respondent
that the duplicate certificate should not have been issued to him
and that he nust return it imedi ately. Respondent, instead,
filed on April 28, 1992, an appeal fromthe 1978 revocati on order
with the Board, wherein he took the position that the order
shoul d be dism ssed as stale. The |aw judge di sagreed and, as
noted, granted the Admnistrator's notion to dism ss.

W agree with the | aw judge that respondent’'s stale
conpl aint argunent is unavailing. The order of revocation
specifically states that respondent |acked the care, judgnent,
and responsibility necessary for the holder of a commercial pilot
certificate. Also, part of the basis for the revocation was the
use of an aircraft to transport 185 grams of marijuana. A drug-
rel ated conviction involving an aircraft always calls into

gquestion an airman's qualifications. See Adm nistrator v. Hagan,

(..continued)

comercial pilot certificate was revoked under section 61.15(c)
of the Federal Aviation Regulations (FAR), 14 C.F. R Part 61, for
violating a statute regardi ng the possession of marijuana, and
for violations of FAR sections 61.3(c), 91.12(a), 91.27(a)(2),
91.29(a), and 91.169(a)(1). 14 CF. R Parts 61 and 91.



NTSB Order No. EA-3985 (1993).

As to the tineliness of respondent's appeal, we think the
resol ution of that question rests upon the adequacy of service of
the original order on the respondent, for if the order was
properly served, then clearly respondent did not file his appeal
within the 20 days provided by our rules for doing so. See
section 821.30(a) of the Board's Rules of Procedure, 49 CF.R
§ 821.30(a). Answering that question so long after the fact is
no easy matter, however, because, anong other things, return
receipts for the notice of proposed certificate action and for
the revocation order, which would have been sent by certified
mai |, are no |longer available. The FAA pursuant to published
practice, does not retain for nore than 10 years records in cases
t hat have been closed.® Still available, however, are the actual
noti ce of proposed certificate action and the revocation order.

Two addresses appear on the order of revocation;* a third on

the notice of proposed certificate action.® The record reflects

W cannot fault the Administrator for destroying an
inactive file 10 years after the case was closed, in accordance
wth its records disposition program established under the
requi renents set forth by the National Archives and Records
Adm nistration. See 36 CF.R Part 1228.

“The two addresses are 3435 Hidal go, Apt. 215, Dall as,
Texas, 75220 and 202 East Corral Way, Grand Prairie, Texas,
75052.

*The address listed on the notice of proposed certificate
action is a P.O Box in Ranobna, California. The alleged
infraction apparently occurred at Ranpbna Airport. Respondent
does not deny that this was ever his mailing address. Rather, he
contends that he never received the notice and that the
Adm ni strator did not prove that mailing address was ever his.
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t hat under the FAA s standard procedures, then and now, the order
and notice would have been sent to those addresses, first by
certified mail, return receipt requested, and then, if returned
uncl ai ned, via regular mail.® Further evidence, in the form of
affidavits of enployees in the Ofice of Assistant Chief Counsel,
West ern-Paci fic Region, provides a reasonable ground for
concluding that the notice and order were not returned by the
post office. Admnistrator's brief, attachnents 9 and 10. One
enpl oyee, in describing office procedure, stated, "If [the final
order] was returned and we were unable to |locate the airman

t hrough our Air Security Ofice, the case would be closed and an
entry woul d be made on the violation report data card indicating
that we were unable to locate the airman."’ 1d., attachnent 10.

Respondent's violation report data card contains no such entry.

®The notice and revocation order state, "CERTIFIED MAlL
RETURN RECEI PT REQUESTED." The Adm nistrator submtted evidence
to the Taw judge that it was the standard practice in the FAA' s
Western-Pacific Regional Ofice to send both the notice of
proposed certificate action and the order of revocation via
certified mail, return receipt requested, and, if returned
unclainmed, via regular mail. See Adm nistrator's brief,
attachnents 9 and 10. -

"This affiant was an Administrative Legal Assistant in the
Assi stant Chief Counsel's Ofice from1971 to 1976, admttedly
earlier than the date of the revocation order. Yet, there is no
reason to believe that the office procedures to which she
testified were any different in 1978. |In addition, the
decl aration of the Deputy Assistant Chief Counsel of the sane
office stated that he has been enployed in this position since
1977 and that the standard office procedures for service of
docunents were the sane in 1977 and 1978 as they were in 1992.
See supra, n. 5; Admnistrator's brief, attachnment 9. He further
decl ared that there were no entries on respondent's violation
report data card to indicate that the case was processed in a way
ot her than by standard procedure.



Id., attachnent 2.

Al t hough respondent does not admt that one of the addresses
was his address of record, he admts that on Novenber 10, 1974,
he requested a duplicate copy of his airman certificate and
supplied the Adm nistrator with the address of 3434 Hi dal go, Apt.
215, Dallas, Texas, 75220. The revocation order |ists 3435
Hi dal go, Apt. 215, Dallas, Texas, 75220, as one of the two
addresses to which the order was sent. Wile it is possible, it
seens unlikely that a letter m saddressed by only a buil di ng
nunber that was |isted as 3435 rather than 3434 ultimately would
not have been delivered to the intended address. Be that as it
may, respondent does not contend that the other addresses were
incorrect or that he would not have received nmail sent to them?

Respondent's assertions that the case nust be di sm ssed
because the Adm ni strator cannot now prove that the addresses
listed on the notice and order were correct or that he in fact
received the mailings are unavailing. W have previously
recogni zed that constructive service of the Admnistrator's

orders satisfies notice requirenents. See Adm nistrator v.

Ham I ton, 6 NTSB 394, 396 (1988). Thus, whether respondent in
fact received the notice and order is not dispositive, for it is
enough that the Adm nistrator has advanced evi dence supportive of

a finding that those docunents were nmailed to respondent's

8Under FAR section 61.60, the holder of a pilot certificate
who wi shes to preserve his right to exercise its privileges nust
advi se the Adm nistrator of any change in his pernanent address
within 30 days.



6

address(es) of record by certified mail and were not returned to
the Adm ni strator.

Wiile it is true that due to the passage of tinme the
Adm ni strator is unable to now prove that any of the addresses
listed on the notice and order were fornmerly respondent's
addresses of record,® the respondent does not argue, and he
offers no evidence to show, that they were not. |In fact,
respondent makes no attenpt to deny that mail sent to those
addresses woul d not have been received by himor should not have
been expected to reach him Rather, he sinply argues that he did
not receive the two docunents relating to the revocation and that
t he addresses used by the Adm nistrator to send themto himdo
not appear anywhere else in the Admnistrator's files. W do not
think this hel ps respondent, for the addresses on the notice and
revocation order may properly be deened to constitute sonme
evi dence, and, indeed the only evidence in the record before us,
as to respondent's actual address at the tinme.!® Absent sone

evidentiary subm ssion by himthat the addresses used by the

°I't appears that the Airman Certification Branch of the FAA
wi th whom an airman nmust regi ster a change of address, does not
retain the fornmer addresses. Therefore, even if respondent's
case file was still in existence, the Adm nistrator mght be in
no better position in attenpting to show that any of the three
addresses used had been respondent's address of record fourteen
years earlier

'No reason appears why the Administrator should not be
accorded a presunption of regularity in the mailing of the two
docunents to respondent, that is, that they were processed in
accordance with routine office procedures and sent to addresses
officially maintained based on information supplied by
respondent.
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Adm nistrator were all invalid, we see no reason not to accord
t hem wei ght .

In sum we think the | aw judge could reasonably find that
adequat e constructive service of the revocation order was
effected on the respondent.

ACCORDI NGY, IT I S ORDERED THAT:

The | aw judge's dism ssal of respondent's appeal is

af firned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.



